STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

CITY OF MOORE HAVEN,

Petiti oner,
VS. CASE NO. 94-2187
DEPARTMENT OF MANAGEMENT
SERVI CES, DI VI SI ON OF
RETI REMENT,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, final hearing in the above-styled case was held in Ft.
Myers, Florida, on July 5, 1994, before Robert E. Meale, Hearing O ficer of the
Division of Administrative Hearings.

APPEARANCES
The parties were represented at the hearing as foll ows:

For Petitioner: Steven A Ramunni
wat ki ns & Ranunni, P. A
Post O fice Box 250
LaBell e, Florida 33935

For Respondent: Jodi B. Jennings
Assi stant Division Attorney
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE
The issue in this case is whether Petitioner is liable for retirenent
contributions on conpensation paid Thaddeus Kmiecik in his capacity as city
dockmast er.
PRELI M NARY STATEMENT
By letter dated March 7, 1994, Respondent determ ned that Petitioner was
liable for retirement contributions to the State-Adm nistered Retirenment System
for conpensation paid Thaddeus Km ecik in his capacity as city dockmaster.

By petition dated March 30, 1994, Petitioner challenged the determ nation
and requested a formal hearing.



At the hearing, Petitioner called two witnesses and offered into evidence
one exhibit. Respondent called one witness and offered into evidence three
exhibits. Al exhibits were admtted

No transcript was ordered. Respondent filed a proposed recomrended order
and rulings on the proposed findings are in the appendi x.

FI NDI NGS OF FACT

1. The Cty of Mdore Haven is |ocated west of Lake Ckeechobee al ongside a
wat erway that connects Stuart on the east coast with Ft. Myers on the west
coast. Petitioner maintains docks that boaters may use overni ght, provided they
pay a docking fee. A dockmaster supervises the dock and collects the docking
fee from boaters.

2. Petitioner's first dockmaster served w thout conpensation. Wenever he
becanme ill or went out of town, he asked Petitioner to hire soneone to replace
hi m

3. Pursuant to Odinance No. 156, which went into effect in 1982,
Petitioner hired replacenments for the first dockmaster. O dinance No. 156
provi des that specified docking fees shall be paid by all boats docking at the
city docks between the hours of 6:00 pmand 8:00 amor at other tines, if the
boat renmi ns docked over three hours. However, the ordinance allows the
docknmaster to enter into special contracts with commercial users, subject to the
approval of City Conm ssion

4. Odinance No. 156 states that the Cty Conm ssion shall appoint one or
nore persons as dockmaster, who shall "check all boats at the Gty dock both
eveni ng and norni ng of each day." The ordi nance requires the dockmaster to
record all relevant information about the boat in a log. The ordinance states
that the dockmaster is "responsible seven days a week for the collection of
dockage fees, giv[ing] a receipt froma nunbered book, and giv[ing] copies of
all receipts to the City Cerk each working day." The dockmaster nust also tel
the Gty Cerk if the docks need repairs or maintenance. The docknaster is also
required to assunme at |least certain responsibilities of the City Manager if the
position is vacant.

5. The health of the original dockmaster deteriorated and it becane
necessary to hire soneone else to collect the fees. By agreenent between the
original dockmaster and the person doing the collections, the dockmaster all owed
the collector to retain a percentage of the docking fees collected. The
remai nder evidently was renmitted to Petitioner

6. \Wen the original dockmaster died, Petitioner hired Thaddeus Km ecik as
t he new dockmaster. The agreenent between Petitioner and M. Kmecik requires
that he answer directly to the Gty Commission. He is to ensure that the
docking fees are collected and all noney taken directly to City Hall. Boaters
needi ng reservations call M. Kmiecik at hone.

7. M. Kmecik is responsible for his own expenses, but he earns a
conmi ssi on, payable nonthly, of 20 percent of the collected docking fees. From
1986 t hrough 1993, Petitioner has filed IRS Fornms 1099, showi ng that M. Km ecik
has received the foll owi ng "nonenpl oyee conpensation": 1986--%$1936.52; 1987--
$2324.83; 1988
1992- - $3457.50; and 1993--$2621. 08.



8. The arrangenent between Petitioner and M. Kmiecik is fairly | oose. He
has never received any training, except howto conplete the recei pt book, which
is provided by Petitioner. He has never received any orders as to howto
performhis job, except that he is to ensure that the docks are checked nightly
for boats and that all docking fees are pronptly remtted to Petitioner. M.

Km eci k does not check the docks in the norning, and the City Conm ssion has
never insisted that he do so, even though the ordinance so requires.

9. M. Kmecik has attended only one City Comn ssion neeting and has never
reported anything to the Gty Conm ssion. He can hire anyone whom he chooses to
hel p hi mor performthe services when he is out of town or otherw se
unavail able. He may supplenent his inconme fromthe docks by perform ng other
services, such as taking boaters to the airport, and he retains all conpensation
for such additional services.

10. Although not required to do so, M. Kmecik sonetines wears a city
uni f orm when he appears at the docks. But this is the uniformfor his fulltine
job at Petitioner's water plant. O her persons checking the boats at night do
not have a uniform

11. Petitioner is a participating |local agency in the State-Adm nistered
Retirement System Petitioner nakes retirement contributions on M. Kmecik's
pay for his work at the water plant in recognition of the fact that this
position is a regularly established position under the State-Adm nistered
Retirement System However, Petitioner has always treated M. Kmecik as an
i ndependent contractor for his work as dockmaster and has thus made no
retirement contributions for his dockmaster conpensation

12. The record is silent as to when M. Kmecik first becane enployed with
Petitioner in the water plant and whether he has been continuously so enpl oyed.
On June 3, 1993, Petitioner answered a questionnaire acknow edgi ng that M.

Km eci k worked at the city water plant also. Based on the record, June 3, 1993,
is the earliest date on which M. Kmecik worked at the city water plant.

13. By letter dated January 21, 1994, Respondent informed Petitioner that
M. Kmeci k was an enpl oyee when perfornm ng docknmaster services and denanded
retroactive retirenent contributions fromthe unspecified date of his enpl oynment
in that position. By letter dated January 25, 1994, Petitioner supplied
additional information and requested further review of this decision

14. By letter dated March 7, 1994, Respondent advi sed Petitioner that
Respondent had determ ned that M. Km ecik was performng the services of
dockmaster in an enpl oyer-enpl oyee rel ati onship, rather than an i ndependent
contractor relationship. The letter adds that M. Kmecik is filling a
"regul arly established position" as an operator of the water plant and is
"perform ng additional duties" as the dockmaster. Petitioner requested a fornal
hearing on the issue.

15. Based on the relevant law, M. Kmecik is an independent contractor
with respect to his dockmaster services.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and the parties. Section 120.57(1), Florida Statutes. (Al
references to Sections are to Florida Statutes. Al references to Rules are to
the Florida Adnministrative Code.)



17.

Rul e 60S-6.001(33) provides that an "i ndependent contractor”

an individual who is not subject to the
control and direction of the enployer for
whom work is being performed, with respect
not only to what shall be done but to how it
shall be done. [If the enployer has the right
to exert such control, an enpl oyee-enpl oyer
rel ati onship exists and the person is an

enpl oyee and not an i ndependent contractor
The Division has adopted the foll ow ng
factors as guidelines to aid in determ ning
whet her an individual is an enpl oyee or an

i ndependent contractor. The weight given
each factor is not always the sane and varies
dependi ng on the particul ar situation.

1. Instructions: An enployee nust conply
with instructions fromhis enployer about
when, where, and how to work. The
instructions may be oral or may be in the
formof manuals or witten procedures which
show how the desired result is to be
acconpl i shed. Even if no actua
instructions are given, the control factor
is present if the enployer has the right to
gi ve instructions.

2. Training: An enployee is trained to
perform services in a particular manner. This
is relevant when the skills and experience
whi ch woul d be used as an i ndependent
contractor were gained as a result of previous
enpl oyment. | ndependent contractors
ordinarily use their own nethods and receive no
training fromthe purchasers of their services.

3. Integration: An enployee's services are
integrated into the business operations because
the services are critical and essential to the
success or continuation of an agency's
progress/operation. This shows that the
enpl oyee is subject to direction and control

4. Services Rendered Personally: An
enpl oyee renders services personally. This
shows that the enployer is interested in the
nmet hods as well as the results. Lack of
enpl oyer control may be indicated when a
person has the right to hire a substitute
wi t hout the enployer's know edge or approval

5. Hring Assistants: An enpl oyee works for
an enpl oyer who hires, supervises, and pays
assistants. An independent contractor hires,
supervi ses, and pays assistants under a
contract that requires himor her to provide
materials and | abor and to be responsible only
for the result.

6. Continuing Relationship: An enpl oyee has

is



a continuing relationship with an enpl oyer.

A continuing relationship nmay exist where work
is performed at frequently recurring, although
irregular intervals.

7. Set Hours of Wbrk: An enpl oyee usually
has set hours of work established by an
enpl oyer. An independent contractor is the
master of his or her own tine and works on
hi s own schedul e.

8. Full-time or Part-time Wrk: An enpl oyee
may work either full-tine or part- time for an
enpl oyer. Full-time does not necessarily mean
an 8-hour day or a 5 or 6- day week. Its
meani ngs may vary with the intent of the
parties, the nature of the occupation and
custonms in the locality. These conditions
shoul d be considered in defining "full-tinme."
An i ndependent contractor can work when and
for whom he or she chooses.

9. Wdrk Done on Prenises: An enployee works
on the prem ses of an enployer, or works on a
route or at a location designated by an
enpl oyer. The performance of work on the
enpl oyer's premses is not controlling in
itself; however, it does inply that the
enpl oyer has control over the enployee. Wbrk
performed off the enployer's prem ses does
i ndi cate sone freedomfromcontrol; however
it does not in itself nmean the worker is not
an enpl oyee.

10. Order or Sequence of Services: An
enpl oyee generally perforns services in the
order or sequence set by an enployer. This
shows that the enployee is subject to
direction and control of the enployer.

11. Reports: An enployee submits oral or
witten reports to an enployer. This shows
that the enpl oyee nust account to the enpl oyer
for his or her actions.

12. Paynments: An enployee is usually paid
by the hour, week, or nmonth. An independent
contractor is paid periodically (usually a
percent of the total payment) by the job or
on a straight conmm ssion

13. Expenses: An enpl oyee's busi ness and/or
travel expenses are paid for by an enpl oyer.
This shows that the enployer is in a position
to control expenses, and, therefore, the
enpl oyee is subject to regul ations and control

14. Tools and Materials: An enployee is
furni shed significant tools, materials, and
ot her equi prent by an enployer. An
i ndependent contractor usually provides his
own tools, material, etc.

15. Investnment: An enployee is usually
furni shed the necessary facilities. An
i ndependent contractor has a significant



investnment in the facilities he or she uses in
perform ng services for soneone el se

16. Profit or Loss: An enployee perforns
the services for an agreed upon wage and is
not in a position to realize a profit or
suffer a loss as a result of his services. An
i ndependent contractor can nmake a profit or
suffer a loss. Profit or loss inplies the use
of capital by the individual in an independent
busi ness of his own.

17. Works for Mdre than One Person or Firm
An enpl oyee usual ly works for one organization
However, a person may work for a nunber of
peopl e or organizations and still be an
enpl oyee of one or all of them An independent
contractor provides his or her services to two
or nore unrelated persons or firms at the sanme
time.

18. Ofers Services to General Public: An
i ndependent contractor nakes his or her
services available to the general public.

This can be done in a nunber of ways: Having
hi s/ her own office and assi stants, hanging
out a "shingle," holding business |icenses,
having listings in business directories and
tel ephone directories, and advertising in
newspapers, trade journals, etc.

19. Right to Term nate Enploynent: An
enpl oyee can be fired by an enployer. An
i ndependent contractor cannot be fired so
I ong as he or she produces a result that neets
the specifications of the contract. An
i ndependent contractor can be term nated, but
usually he will be entitled to danages for
expenses incurred, lost profit, etc.

20. Right to Quit: An enployee can quit
his or her job at any time w thout incurring
l[iability. An independent contractor usually
agrees to conplete a specific job and is
responsi ble for its satisfactory conpletion,
or is legally obligated to make good for
failure to conplete it.

18. Respondent has asserted that M. Kmecik's conpensation as dockmaster
requires retirenent contributions fromPetitioner to the State-Adn nistered
System Therefore, Respondent has the burden of proof. However, the
determ nation of M. Kmecik's status as an i ndependent contractor is not
dependent upon the allocation of the burden of proof.

19. The evidence is unconvincing that the dockmaster is an enpl oyee of
Petitioner. Petitioner does not control the dockmaster and does not generally
spel |l out how the dockmaster is to performhis duties. Petitioner supplies a
recei pt book and requires that the receipts be conpleted. Petitioner expects
the dock to be checked each evening, but that much is necessary to ensure that
docked boats pay the fee. Petitioner has not insisted upon recurring checks
t hrough the evening and into the next nmorning. Petitioner has given the
dockmaster the discretion to nmake special deals with commercial users, subject



to Gty Commssion review In fact, the dockmaster has performed his services
for years w thout ever reporting to the Gty Conm ssion

20. The dockmaster receives no training fromPetitioner. H s services
stand al one and are not integrated into |arger business operations of
Petitioner. M. Kmecik often does not personally provide the services, nor is
he expected to. He may and does hire assistants; when he does so, it is
wi t hout any prior approval of Petitioner, and M. Kmecik is responsible for
their paynent. The docknmaster receives a conm ssion, absorbs his own expenses,
and is free to make additional arrangenents with boaters.

21. The dockmaster |acks a couple of inportant characteristics of an
i ndependent contractor. He does not invest in his enterprise nor in any tools
or equi prent, except possibly his own tel ephone. There was no indication
whet her M. Km ecik maintains a hone office. The remaining factors are either
i napplicable or, at nost, nmldly favorable to Respondent's position. On
bal ance, though, the factors nore strongly suggest that the dockmaster is not an
enpl oyee of Petitioner

22. Although the position of dockmaster involves an i ndependent contractor
rather than an enployee, and thus is not subject to the State-Adm nistered
Retirement System M. Kmiecik presently holds a regularly established position
with Petitioner as a water plant operator. Rule 60S-1.004(4)(c)1l states:

A menber filling a regularly established
position who perforns additional duties for
the sane enpl oyer is considered to be
filling a regularly established position for
the total enploynent and the enpl oyer shal
make the required retirement contributions.

23. Despite the fact that the dockmaster is an i ndependent contractor, the
conpensation paid to M. Kmiecik is therefore subject to the State-Adm nistered
Retirement System because M. Kmiecik holds a fulltine regularly established
position with Petitioner and, as dockmaster, is performng parttine additiona
duties. However, the retroactivity of Petitioner's liability is limted to June
3, 1993, which is the earliest point in the record of M. Km ecik's enpl oynent
at the city water plant.

RECOMVENDATI ON
Based on the foregoing, it is hereby
RECOMVENDED t hat the Division of Retirenment enter a final order requiring
the City of Moore Haven to pay retirenent contributions with respect to the

conpensation paid M. Kmecik for services as a dockmaster, retroactive to June
3, 1993.



ENTERED on July 21, 1994, in Tall ahassee, Florida.

ROBERT E. MEALE

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
on July 21, 1994.

APPENDI X
Rul i ngs on Respondent's Proposed Fi ndi ngs

1: adopted or adopted in substance.

2-3: rejected as subordinate.

4-10: adopted or adopted in substance.

11: adopted or adopted in substance, but only to the mniml extent of
use of the receipt books.

12-18: adopted or adopted in substance.

COPI ES FURNI SHED

Steven A Ramunni
wat ki ns & Ranunni, P. A
P. Q. Box 250

LaBel | e, FL 33935

Jodi B. Jenni ngs

Assi stant Division Attorney

Di vi sion of Retirenent

Cedars Executive Center, Bldg C
2639 North Monroe St.

Tal | ahassee, FL 32399- 1560

WIlliamH Lindner, Secretary
Depart ment of Managenent Services
Kni ght Buil di ng, Suite 307

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, FL 32399-0950

Paul A. Rowel |, General Counse
Depart ment of Managenent Services
Kni ght Building, Suite 312

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, FL 32399- 0950

t he



A J. MMillian, 111, Director

Di vi sion of Retirenent

Depart ment of Managenent Services
Cedars Executive Center, Bldg. C
2639 N. Monroe St.

Tal | ahassee, FL 32399- 1560

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.

STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
CITY OF MOORE HAVEN,
Petiti oner,
DOR CASE NO DVs- DOR94- 06
VS. CASE NO. 94-2187
DI VI SI ON OF RETI REMENT,

Respondent .

FI NAL CRDER

This matter was heard in Fort Myers, Florida on July 5, 1994, before Robert
E. Meale, a duly designated Hearing O ficer of the Division of Adm nistrative
Hearings. Petitioner did not file proposed findings of fact and concl usi ons of
| aw. Respondent filed proposed findings of fact and concl usi ons of |aw
Appear ances for the parties at the hearing were as foll ows:

APPEARANCES

For Petitioner: Steven A Ramunni
Wat ki ns & Ranunni, P. A
Post O fice Box 250
LaBell e, Florida 33935



For Respondent: Jodi B. Jennings
Assi stant Division Attorney
Di vi sion of Retirenent
Cedars Executive Center, Bldg. C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

A Recommended Order was issued n July 21, 1994. A copy of the Recommended
Order is attached hereto, incorporated by reference and nade part of this Final
Order as an exhibit. Neither party filed exceptions to the Reconmended Order.

After consideration of all matters of record in this case, the Recommended
Order and the exhibits introduced at the hearing, the Division of Retirenent now
enters its Final Order.

FI NDI NGS OF FACT

The Division of Retirenent hereby adopts and incorporates the Findings of
Fact set forth in the Recormended Order.

CONCLUSI ONS OF LAW

1. The Division of Retirenent has jurisdiction of the parties to and the
subject matter of this proceeding. Section 120.57(1), Fla. Stat. (1993).

2. Section 120.57(1)(b)(10) of the Florida Statutes (1993) provides, in
pertinent part:

The agency nmay adopt the reconmended
order as the final order of the agency.
The agency in its final order may reject
or nodi fy the conclusions of |aw and
interpretation of adm nistrative rules in
t he recommended order.

3. Chapter 121 of the Florida Statutes established the Florida Retirenent
Systemin 1970. The Division of Retirement, pursuant to Section 121.031(1),
Florida Statutes (1993) is authorized to inplenent rules for the efficient
adm ni stration of the system

4. The rules of the Division of Retirement contain a definition of
i ndependent contractor. "lndependent contractor” is defined at Rule 60S
6.001(33) of the Florida Adm nistrative Code, which provides:

| NDEPENDENT CONTRACTOR -- Means an

i ndi vi dual who is not subject to the
control and discretion of the enpl oyer,
for whomthe work is being performned,
with respect not only to what shall be
done but to how it shall be done. |If the
enpl oyer has the right to exert such
control, an enpl oyee-enpl oyer

rel ati onship exists and the person is an
enpl oyee and not an independent
contractor. The Division has adopted the
followi ng factors as guidelines to aid in
det erm ni ng whet her an individual is an



enpl oyee or an independent contractor
The wei ght given each factor is not

al ways the same and varies dependi ng on
the particul ar situation

The rule provides twenty criteria to be considered in determ ning whet her
an individual is an independent contractor

I nstructions

Trai ni ng

I ntegration

Servi ces rendered personally

H ring assistants

Conti nuing relationship

Set hours of work

Full-tine or part-tine work

Wor k done on preni ses

Order or sequence of services
Reports -

Paynment s

Expenses

Tool s and materials

I nvest ment s

Profit or |oss

Works for nore than one person or firm
O fers services to general public
Right to term nate enpl oynment
Right to quit

TeTLeTOS3ITATITQ@QTOQ0O

5. The determ nati on of whether an individual is an enpl oyee or an
i ndependent contractor depends not only upon the statenents of the parties but
upon all the circunstances of their dealings with each other, Cantor v. Cochran
184 So.2d 173 (Fla. 1966), with the nost inportant el enent being the right of
the enpl oyer to maintain control over the individual. Messer v. Dept. of Labor
and Enmpl ovrent, 500 So.2d 220, 221 (Fla. 5th DCA 1988).

6. Applying the foregoing criteria to the present case, the foll ow ng
concl usions are reached:

a. Instructions -- Sone instructions were given to M. Kmecik by the
City. The Gty Cerk provided instructions to M. Kmecik regarding howto
manage the recei pt book. Additional instructions on keeping the receipt book
are contained within Odinance No. 156 itself. The ordi nance further provided
that boats are to be checked in the norning and evening each day. The Gty did
not instruct M. Kmecik on how often to check boats between his schedul ed
hours. This factor has aspects of both an enpl oyee and an i ndependent
contractor.

b. Training -- The Gty provided no formal training to M. Kmecik. This
factor is indicative of an independent contractor relationship.

c. Integration -- The fact that the dockmaster position is established by
city ordinance is an indication that the position is essential to the operation
of the City. |In practice, however, the Gty oversees this position in a |oose

manner, providing a mninmmof direction to M. Kmiecik. This indicates that



M. Kmecik's duties are not controlled by the Cty, and that the position is
not of critical inmportance to the City. H s services are not entirely
integrated into the business operations of the City. This factor suggests an
i ndependent contractor relationship.

d. Services rendered personally -- M. Kmecik is not required to render
services personally but may hire individuals to performdockmaster duties in his
place. This factor is strongly indicative of an i ndependent contractor.

e. Hring assistants -- M. Kmecik hires and pays assistants hinself.
This factor is strongly indicative of an i ndependent contractor.

f. Continuing relationship -- M. Kmecik has a continuing relationship
with the Cty. He was not hired to perform dockmaster duties for a limted
period of time. The length of this relationship is characteristic of an

enpl oyee.

g. Set hours of work -- The ordi nance provides that M. Kmiecik is to
perform as docknaster between the hours of 6:00 p.m and 8:00 a.m However,
the City does not require M. Kmecik to check on boats at specific intervals
during these schedul ed hours. This factor has el enents of both an enpl oyee and
an i ndependent contractor.

h. Full-time or part-time work -- This factor has little weight in an
anal ysis of this case because both full and part tine enpl oyees are conpul sory
menbers of the Florida Retirement System

i. Work done on premses -- M. Kmecik perforns docknaster services at
the City docks. This factor is nore characteristic of an enpl oyee.

j. Order or sequence of services -- The Gty requires M. Kmecik to
mai ntain a recei pt book and to remt the fees he collects to the City.
O herwise, the City does not direct the order or sequence of services M.
Km eci k provides. This factor is nore characteristic of an independent
contractor.

k. Reports -- M. Kmecik has never reported to the City Conm ssion and is
not required to report on a regular basis to the City. M. Kmecik has the
di scretion to enter into special contracts with commercial users subject to
review by the Gty Commission. This factor is nore indicative of an i ndependent
contractor.

|. Paynents -- M. Kmecik is paid a comm ssion of twenty percent of the
fees he collects as docknaster. He is not paid a salary. This factor is
strongly indicative of an i ndependent contractor relationship.

m Expenses -- The Gty furnishes M. Kmecik the recei pt books. M.
Km eci k pays his own-expenses. This factor is nore indicative of an i ndependent
contractor.

n. Tools and materials -- The City furnishes the recei pt books. M.
Km eci k does not furnish tools and materials, except possibly his own tel ephone.
This factor is nore indicative of an enpl oyee.

0. Investment -- M. Kmecik has no investnent in the GCty. The |ack of
investnment is nore indicative of an enpl oyee.



p. Profit or loss -- M. Kmiecik is not in a position to realize a profit
or suffer a loss. This factor is strongly indicative of an enpl oyee/ enpl oyer
rel ati onshi p.

g. Wdrks for nore than one person or firm-- M. Kmecik does not have his
own business and works only for the City. This factor is nore indicative of an

enpl oyee.

r. Ofers services to the general public -- M. Kmecik does not advertise
or otherwi se offer his services to the general public. M. Kmiecik is allowed,
however, to perform additional services for boaters, such as taking themto the
airport, and to retain any conpensation for these additional services. This
factor has aspects of both an enpl oyee and an i ndependent contractor

s. Right to termnate enploynent -- The City can term nate M. Km ecik
wi thout incurring liability. This factor is nore indicative of an enpl oyee.

t. Right toquit -- M. Kmiecik can quit without incurring liability.
This factor is nore indicative of an enpl oyee.

7. M. Kmiecik's duties as dockmaster have sone characteristics of an
enpl oyee. He has no investnent in the City; is not able to suffer a profit or
| oss; and can quit or be terminated without liability being incurred. However,
t he wei ght of the evidence indicates that the City does not maintain control
over M. Kmecik; he is not required to performservices personally; hires and
pays assistants hinself; and maintains control over the order of services he
provides. It is therefore concluded that M. Kmecik is an independent
contractor with respect to the dockmaster duties he perfornms for the Gty of
Moor e Haven.

8. A nmenber filling a regularly established position who perforns
addi tional duties as an enpl oyee for the sane enpl oyer nust be reported for
pur poses of retirenent.

Rul e 60S-1.004(4)(c)l., Florida Adm nistrative Code, provides:

1. A nenber filling a regularly

est abl i shed position who perforns
additional duties for the sane enpl oyer
is considered to be filling a regularly
est abl i shed position for the tota

enpl oyment and t he enpl oyer shall make
the required retirenent contributions.
(Enphasi s added) .

9. Because M. Kmiecik is an independent contractor with respect to his
docknmaster duties, his dockmaster duties cannot be considered "enpl oynent," and
consequently no retirenent contributions are due fromthe Cty for the duties
M. Kmecik perforns as docknaster

THEREFORE, based upon the foregoing, it is
ORDERED AND DI RECTED that M. Kmecik is an independent contractor wth

respect to his duties as dockmaster with the City of More Haven, and no
retirement contributions are due for his dockmaster duties.



NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI S FI NAL
CRDER |'S ENTI TLED TO JUDI Cl AL REVI EW PURSUANT TO
SECTI ON 120. 68 OF THE FLORI DA STATUTES. REVIEW
PROCEEDI NGS ARE GOVERNED BY THE FLORI DA RULES OF
APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL
WTH THE AGENCY CLERK OF THE DI VI SI ON OF

RETI REMENT, AND A SECOND COPY, ACCOVPANI ED BY THE
FI LI NG FEES PRESCRI BED BY LAW W TH THE DI STRI CT
COURT OF APPEAL, FIRST DI STRICT, OR WTH THE

DI STRICT COURT OF APPEAL | N THE APPELLATE DI STRI CT
THERE THE PARTY RESI DES. THE NOTI CE OF APPEAL MJST
BE FILED WTHI N 30 DAYS OF RENDI TI ON OF THE ORDER
TO BE REVI EVEED.

DONE AND ORDERED this 26th day of Septenber, 1994, at Tall ahassee,

Count vy,

Fl ori da.

A J. McMILLIAN I11
State Retirenent Director
Di vi sion of Retirenent

FI LED WTH THE CLERK OF THE DI VI SI ON
OF RETIREMENT THI' S 26th DAY OF
SEPTEMBER, 1994.

Leon



COPI ES FURNI SHED:

Steven A Ranunni, Esquire
wat ki ns & Ranunni, P. A
P. O, Box 250

LaBell e, Florida 33935

Robert E. Meal e

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

Cerk

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

Jodi B. Jenni ngs

Assi stant Division Attorney

Di vi sion of Retirenent

Cedars Executive Center

2639 North Monroe Street
Building C

Tal | ahassee, Florida 32399-1560



